IN THE HIGH COURT OF NEW ZEALAND 

AUCKLAND REGISTRY

CIV-2012-404-2217
In the matter of
A SCHEME OF ARRANGEMENT UNDER PART 15 OF THE COMPANIES ACT 1993
And in the matter of
ACS (NZ) LIMITED 


Applicant

SUBMISSIONS FOR RESERVE BANK OF NEW ZEALAND ON APPLICATION FOR ORDER FOR SANCTION OF SCHEME OF ARRANGEMENT
19 JUNE 2012
May it please the Court
1. The Reserve Bank of New Zealand ("RBNZ") had reserved its right to oppose the application by ACS for sanction of the scheme of arrangement, subject to the outcome of voting at the creditors' meeting on 12 June 2012 in its Notice of Opposition dated 5 June 2012.  
2. Section156(3) of the Insurance (Prudential Supervision) Act 2010 ("IPSA") provides:

"If a person makes an application under section 232, 233, or 236 of the Companies Act 1993 in respect of a licensed insurer, the Bank may appear and be heard in relation to the application."
RBNZ notes that ASIC has played a similar role in Australia in related to contested schemes (see Re Centro Property Ltd & Anor (2011) 87 ACSR 131)
3. RBNZ provided its view on the scheme in a document that was made available to creditors through ACS’s website ahead of the vote
.  The report included the statement that ‘the Bank is not taking direct action to stop the Scheme and considers it appropriate that the proposed vote continues before further assessing its position. In general terms, the Bank would respect the will of creditors and claimants as expressed in the vote...’. 
4. RBNZ acknowledges that creditors voted in favour of the scheme and does not want to stand in the way of a democratic process.  RBNZ’s concerns about the scheme remain and RBNZ considers that it is important, given that this is the first scheme of arrangement to be considered since it became prudential regulator of insurers, to put the following matters before the Court for consideration in its decision:
5. ACS has not provided information to demonstrate that it will meet solvency requirements by 30 June 2012, which is a condition of its provisional licence.  It has made limited progress on this since the first Court hearing on 1 May 2012.  Some of the new information, such as the KPMG report and claims estimates used by creditors in the vote, has been more negative than anticipated.
6. It is not the case, as has been stated by ACS
, that ‘an overwhelming majority of creditors favoured the scheme’. It appears to be the case that a small minority (by number) of all creditors voted on the scheme and that the vast majority, by number, have not voted. The scheme vote was carried by 139 votes for to 7 votes against.  Information provided by ACS states that there are 2100 individual earthquake claims
 implying that the proportion of creditors voting was very low.  
7. Creditors that voted assigned a total value of $934.6 million to their claims; more than double the $444.0 million assigned by ACS to the same claims for the voting process.  The significant difference between creditors’ and ACS’ values highlights the uncertainty of claims estimates and claims settlement timeframes.  RBNZ’s concerns about the fair treatment of creditors with lower values and/or more complex claims remain.
8. The issue of fairness includes that the scheme would bind liquidators and potentially prevent the application of the pari passu principle, as explained in the Notice of Opposition and RBNZ's paper explaining its views on the scheme (see pages 197-205 of second affirmation of G A Hickey dated 14 June 2012).
9. RBNZ notes that Ecclesiastical Insurance plc, which was ACS’s ultimate parent before recently changing the ownership structure, has not committed to providing further capital if it transpires that claims are unlikely to be met in full. RBNZ questions whether it is right that Ecclesiastical Insurance should shut the door now or whether it can review the need for, and its ability to, contribute further capital as events unfold over the coming months and years.
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Dated 19 June 2012

_______________________
S A Barker
Counsel for the Reserve Bank of New Zealand

� 	The view of the Reserve Bank on ACS (NZ) limited’s proposed scheme of arrangement under Part 15 of the Companies Act 1993.


� 	Chapman Tripp letter to Buddle Findlay of 13/6/12


� 	Report to Ansvar Insurance Assessment of Overall Gross Reserve for all Four Earthquake Incidents in New Zealand, Fitzgerald Consulting, 16/12/11
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